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ORAL REASONS FOR DECI SI ON

ASSOCI ATE CH EF JUSTI CE ROSSI TER
This is an appeal from the assessnent by the
M ni ster of National Revenue whereby the appell ant
was assessed net tax pursuant to the Excise Tax Act
for the period of Septenber 1, 1995 to May 31,
2001. In the assessnment, the Mnister denied
Sheffield International Corporation's claimof ITCs
of $5,194,127.13 for the period. It assessed
$1,298,538 in penalties pursuant to Section 285 of
the Excise Tax Act; and assessed $1,537,728.95 in
penal ties pursuant to Section 280 of the Excise Tax
Act; and assessed $959, 732. 37 of interest charges
in respect of Sheffield s failure to return
$3, 288, 292.91 of refunds of net tax that it had
fraudul ently obtained as and when required. The
M ni ster pleaded detailed assunptions of fact in
paragraphs 9 and 10 of the reply and has no need
for nme to review the assunptions in detail.

Essentially the issue is this:
Was Sheffield entitled to the net tax refunds? O

were the transactions shans that do not qualify as

ASAP Reporting Services Inc.
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bona fide transactions? The appellant descri bed
the matter in dispute as three issues -- and
technically, they nmay be correct -- but it all
comes down to: Was Sheffield entitled to the net
tax refunds? O were the transactions shans that
do not qualify as bona fide transactions? If the
answer to that question is "yes", then were the
gross negligence penalties under Section 285
properly inposed?

Let me go into the facts. First
of all, generally, Sheffield Internationa
Corporation -- 1'Il refer to themas Sheffield --
incorporated in 1995 by a Halina Jawor as a sole
shar ehol der and officer. According to the
corporate records, she remained so until 2004. It
appears in the first year or so, Jawr was the
operator of the conpany with Peter Eickmeier acting
as manager, but then he apparently took over the
operations of the conpany during the rel evant
period of tinme.

Septenber 1, 1995 to May 31, 2001,
Sheffield filed a nunber of GST returns claimng $5
mllion-plus in ITCs. The corporation received
$3.2 million-plus in net tax refunds plus sone

m nor anount of interest. M. Eickneier signed al
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the GST returns filed between May 1, 1996 and May
31, 2001, while Jawor signed GST returns for August
8, 1995 to April 30 1996 and all corporate tax
returns from 1995 through to 2001.

The ITCs at issue can be divided
into two periods. The first relates to supposed
purchases and sales of netal materials, and the
second relates to supposed purchase and sal es of
software. During the first period, from Septenber
1, 1995 to January 1996, Sheffield clains
$12,796.50 in ITCs for a supposed purchase of
$182,325 in netal materials from Patriot Forge Inc.
and then purported to sell the metal materials to
Frontier Metals, Inc., an Anerican corporation of
which M. Eickneier was the sole director
sharehol der, and officer, and Sheffield s only
cust oner .

I n January of 1996, the netal
materials were apparently returned to Patriot after
a series of transactions took place. First,

Patriot arranged to have $195,087.75 deposited into
Frontier's account. Frontier then paid Sheffield

that same anmount which Sheffield used to buy a bank
draft payable to Patriot, thereby providing Patriot

the sane anount that it originally paid to
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Frontier, along with returning the ownership -- if
t hey ever exchanged --of the netal materials. The
$12,762.75 difference between the purchase price of
$182, 325 and the $195,087.75 purportedly represents
GST paid by Sheffield.

During the second period, from
1996 to 2001, Sheffield clainmed $5,179,573.08 in
| TCs and $74,810,856 in reported sales in software
purportedly purchased by Sheffield from Heavy Meta
Software, a sole proprietorship operated by M.

Ei cknei er and subsequently sold to Frontier. A M.
Singh -- 1'll call himM. Singh 1 -- was the

i ndi vi dual who approached M. Eickneier at the
Sheffield offices with the arrangenents for the
software purchase and sale. And then a second M.
Si ngh, who worked for Frontier, the conpany of
which M. Eickneier was the sol e sharehol der,
officer, and director, on the ultimte sale or
licensing of the software in the United States.

M. Eickneier could not give
either Singh 1 or Singh 2 any first nanme or
identification. He paid or arranged to be paid
over a mllion dollars to Singh 1 for his software.
And Singh 2 worked for the conpany of which he was

a sol e sharehol der, officer, and director and

ASAP Reporting Services Inc.
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purportedly issued licences or granted |icences
with respect to the software in question.

Now, | think it's inportant that I
review in detail the record before Madam Justice L.
Walters on Monday, April 14, 2008, which is filed
as an exhibit as Tab 5 in Exhibit R1. This record
speaks for itself and of the facts as alleged were
agreed by M. Eickneier, the principal operating
m nd of Sheffield International Corporation, the
appel lant. There are additional facts which are
not really disputed by M. Eickneier, but | have
reviewed the essence of the facts before the Tax
Court of Canada. I"'mgoing to read this
extensively because | think it's inportant for the
record.

Page 47, April 14, 2008, M. Frost
is the prosecutor; M. Lefurgey is the counsel for
Hal ina Jawor; M. Eickneier is self represented.
And the Court is Madam Justice L. Walters. Page
47

"MR  FROST: Your Honour, |
can indicate to you there's
been a substantial change in
the circunstances in relation

to this matter. |'ve been in

ASAP Reporting Services Inc.
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di scussions with M. Lefurgey
and M. Eickneier. And the
result, | believe this case
has been resolved. |
anticipate there will be a
plea of guilty entered this
norning. As the matters
stand, the plea of guilty
will be entered by M.

Ei ckneier and the matter
woul d, subject to your
agreenent and under st andi ng
of our circunstances, be

adj ourned until sone
convenient tinme at the end of
May for you to inpose

sent ence.

Because M. Eickneier is
unrepresented, he has sought
out and received sonme | egal
advice -- you may recall we

broke early on Friday for

t hat purpose -- froml ocal
crimnal counsel. He has
however --he renains
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unrepresented. | also
understand he has spoken to
duty counsel this norning.
Notw t hstanding that, | would
like rather to sinply |aunch
into a plea of guilty, which
M. Eickneier has confirnmed
to me he's wlling to do, is
that 1'd like to hold the
matter down for approxi mately
an hour so that M. Eickneier
can conplete the review of

t he proposed statenments of
facts, which would be read in
support of that plea and so
that nyself and M. Msiak --
and if M. Eickneier agrees,
M. Lefurgey can spend sone
time ensuring that he

under stands the process and
inplications of entering the
pl ea of guilty before you

t oday. And that's so that
did as much as we could over

t he weekend, but | wanted to

ASAP Reporting Services Inc.
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Page 49, the court

make sure that we -- | spent
sone time face to face with
M . Eickneier about this
before it took place this
norning, so please -- so
subj ect to your approval, |
respectfully suggest that
trial be held down for

approxi mately an hour."

So the matter was then adjourned.

reconvenes.

"MR FROST: Thank you for
your indul gence, your Honour.
Your Honour, | have been able
to confirmthis matter wll
be resolved. | anticipate
that you'll be hearing a plea
of guilty fromM . Eickneier.
W have reviewed a set of
facts wwth himthat | expect
wi |l be accepted as correct.
There is a joint subm ssion
which will be made in
relation to the sentence.

However, we will not be

ASAP Reporting Services Inc.
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seeking that sentence to be

i nposed today. Rather, 1've
agreed with M. Ei ckneier
that subject to your

avai lability -- and he
understands all of this is
subj ect to your anointnent --
that the matter be adjourned
to sonme convenient tine at
the end of the nonth of My
for inposition of sentence.
And that in the neantine, M.
Ei cknmeier who is sinply here
in a summons, will enter into
an undertaki ng which wll
only have a coupl e of
conditions, the first of

whi ch he not apply for a
passport. O if he's in a
possessi on of a passport,
that he shred it. And the
only other thing being that
he will report every Monday,
starting next Mnday, to the

detachnent of the N agara

ASAP Reporting Services Inc.
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regional police. Is that
what's they're called in
which | understand is the
detachnent in Ginsby where
he |ives.

So that's the order of
events. The concl usion of
this process, when the
sentence is inposed, |'ve
agreed that the charge
against Ms. Jawor will be

w t hdrawn at the request of
the Crown so that then the
result M. Eicknmeier would be
pl eading guilty and woul d be
sentenced pursuant to the
joint subm ssion which I
could tell you now would be a
term of three years and a
fine -- 1'Il give you the
precise figure when the tine
comes --of approximtely of
$3.2 mllion, which is to be
paid within tw years, which

is subject to a term of

ASAP Reporting Services Inc.
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i mprisonnent and to follow
two years inprisonnent.

So that is what we

anti ci pate. | can also tel
you that we have taken steps
to ensure M. Eickneier, who
is self represented, has been
given an opportunity to
obtain |egal advice and

assi stance. He has, although
not represented today, he has
avai l ed hinself of that
opportunity to neet with
counsel. In addition, we net
this norning. W reviewed
with all with M. E ckneier
in M. Misiak's presence and
al so M. Eickmeier's
agreenent with M. Lefurgey's
presence as well. So that

all of the circunstances that
pertain to the plea of guilty
inthis mtter like this were
addressed, and any questions

M. Eickneier had, we

ASAP Reporting Services Inc.
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endeavoured to answer for
him he being fully cognizant
of the fact that neither
nysel f nor M. Lefurgey can
or do provide himwth any

| egal advice. So that's al
been said. If M. Eickneier
could be arraigned, we'd be
prepare to proceed to court.
THE COURT: All right, so M.
Ei cknei er, before we proceed,
we have heard from-- M.
Frost has said so | just --
MR. EI CKMEI ER Yes.

THE COURT: -- want to
confirm sir, that you are
agreeable that all of this is
going to take place and
unfold the way M. Frost has
I ndi cat ed.

MR, EICKMEIER  Yes (and he

i ndi cat ed).

THE COURT: Al right. And
so | just want to make sure,

sir, because you are not

ASAP Reporting Services Inc.
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represented by counsel. I
under stand you have had an
opportunity to speak with a

| awyer.

MR. EICKMEIER  Yes, | have.
THE COURT: And you have
spoken again to M. Frost and
M. Lefurgey today. You have
gone through all the terns --
MR EI CKMEI ER:  Yes.

THE COURT: -- the conditions
that they're suggesting, but

| still to need confirm sir,
that you understand that this
means that you are waiVving
your right to a trial, so we
did not finish your trial.
You understand that? And you
are waiving your right to a
trial. As well, vyour
under st andi ng, by pl eadi ng
guilty, you are saying to the
Crown that they do not have
to prove their case again

beyond a reasonabl e doubt.

ASAP Reporting Services Inc.
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You understand that?

MR ElI CKMEI ER: Yes.

THE COURT: And you are
aware, sir, of the maxi mum
penalty with respect to the
charge that you are going to
plead guilty to?

MR. EICKMEIER  Well, 1'mnot
really aware of that. |If
there is a --

THE COURT: M. Frost?

MR. FROST: You know, | don't
think I told M. Eickneier.
The maxi num penalty never
came up in our discussions,
but certainly I'm content to
i nform hi m now. For the

of fence of fraud over, the
maxi mum penalty is a penalty
of ten years inprisonnent.
THE COURT: Just so that you
know, sir, the worst-case
scenario. | want to nmake
sure you understand that and

you understand | am being

ASAP Reporting Services Inc.
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told that there's a joint
subm ssi on.

MR. El CKMEI ER: Yes.

THE COURT: You under st and,

t hough, it is the Court's

di scretion. I make that
deci si on.

MR. EI CKMEI ER: Yes.

THE COURT: I am not bound by
any agreenments that you have

with M. Frost, M. Lefurgey,

M. M siak. I make the
deci si on. You under st and
t hat ?

MR. EI CKMEI ER: Yes.

THE COURT: Al'l right, sir.
On the basis, then, of all
these factors and all of the
t hings we have just talked
about, | want to make sure
that you still to want plead
guilty as M. Frost has

i ndi cat ed.

MR. EI CKMEI ER: Yes. "

The court registrar then reads the

ASAP Reporting Services Inc.
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Now,
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"That between the first day
of Septenber 1995, the 28th
day of June 2001, at or near
the city of Toronto, in the
Toronto region and el sewhere
in the province of Ontario,
unlawful ly did by deceit or
ot her fraudul ent neans
default the public of noney
by clai mng excessive input
tax credits of $5,206, 889. 88
inrelation to Goods and
Services Tax for Sheffield

I nternational Corporation in
viol ation of the Excise Tax
Act, thereby commtting an
of fence contrary to paragraph
380(1)(a) of the Crimnal
Code of Canada. Upon this

i ndi ctnrent, how do you pl ead?
Quilty or not guilty?

MR. EICKMEIER CGuilty."

the guilty plea was entered

after that explanation given to M. Eickneier by

(613) 564-2727
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t he judge.
There is no doubt, no doubt in ny
mnd that M. Eickneier fully understood and
conpr ehended the proceedings. There was no
extortion, there was no threat. There was no
i ndi cation of anything whatsoever of any pressure
put on M. Eickneier to plead guilty to the offence
in question. So as far as the evidence of M.
Ei cknmei er presented with respect to that particular
-- that this was involuntarily, that he felt
extorted by the judge, totally and absolutely not
correct. He was dead wong and for himto say that
was totally wong.
Continuing on, with respect to the
facts which were presented, and I'mgoing to read
t hese extensively because they capsulize the entire
transactions in question. And they are facts to
which M. Eicknmeier agreed to.
"MR FROST: Your Honour, |
have prepared a docunent
entitled plea of guilty in
relation to this matter which
contains the facts supporting
the plea of guilty. If | can

provide you with a copy, |

ASAP Reporting Services Inc.
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have one which | am
eventual ly going to be asked
as exhibit in sentence.

Your Honour, if it pleases
the Court then, you have
before you a 12-page docunent
contai ning 21 paragraphs in
the matter of Her Majesty the
Queen v. Peter Eickneier
entitled, as | say, Plea of
Quilty. It indicates that
what follows constitutes a
summary of the fact that are
all eged to support a plea of
guilty by the accused, Peter
Ei ckneier. The first

par agraph whi ch your Honour
states that Peter Eickneier,
whom!| wll refer to M.

Ei ckneier..."

It goes on. Page 2:

"MR FROST: Continue with
paragraph 1, confirmthat
they are originally charged

wi th 140 counts, alleging

ASAP Reporting Services Inc.
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of fences pursuant to Section
327(1), (a), and (d) of the
Exci se Tax Act. Each of the
70 charges related to nonthly
GST reporting periods between
Sept enber of 1995 and May of
2001. It was alleged that
the accused attenpted to
obtai n $5, 206,889.88 in
refunds by making false
clains for input tax credits.
An ITC is a credit clained
by a registrant for GST paid
or payabl e on purchases. The
agency issued $3,289, 112. 87
in refunds. None of the
nmoney has been recovered.

If I can stop there for a
nmoment, as part of the joint
subm ssion, there will be a
subm ssion to you that a fine
in that anount be paid as
part of the sentence.

Par agraph 2:

Al t hough there is sone

ASAP Reporting Services Inc.
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variation in the nmethod used
to defraud the public,
generally the accused
followed a repetitive pattern
of conduct involved in the
filing of nonthly GST returns
on behal f of the conpany
cal l ed Sheffield

I nternational Corporation.
The accused, Eickneier, set
up Sheffield. The accused,
Jawor, was of the titler,

i ncorporator and only officer
of the conpany. Sheffield
was incorporated in Ontari o,
August 8, 1995 and registered
for GST purposes on the sane
dat e.

Sheffield identified its
maj or busi ness as netal
distribution. The first
fraud is a GST return,
occurred shortly after
Sheffield was incorporated,

was inrelation to a

ASAP Reporting Services Inc.
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fictitious purchase and sale
of nmetal during the nonth of
Sept enber 1995 resulting in a
fraudul ent claim for GST
refund in the anmount of
$12,762.75. That clai mwas
the subject of a prepaynent
audi t.

During the course of the
audit, false representations
were nmade to the auditor,
suggesting that the sale of
the netal had occurred, that
the netal had been sold to a
purchaser in the United
States. In fact, the day
before neeting with the
auditor, Sheffield had
exchanged cheques and noney
orders for the conpany
selling the netal, Patriot
Steel, creating the

i npressi on and docunentation
supporting the inpression

that an actual sale had taken

ASAP Reporting Services Inc.
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place. Only the
docunent ati on supporting the
fictitious transacti on was
provided to the auditor.
This initial claimwas denied
on the basis that the
docunent ati on provided in
support of this claim
suggested that the ITC could
not be clainmed until Cctober
of 1995. The claimfor the
refund was resubmtted as
part of Sheffield s GST
return for Cctober of 1995
and the refund was issued.
The accused, Eickneier,

know ngly pl anned and
encouraged and assi sted
Sheffield in nmaking these
false refund clainms. He
drafted docunentation
presented them to Halina
Jawor for her signature. He
aut hori zed the use of

Frontier Metal s bank account

ASAP Reporting Services Inc.
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and signed the cheque payabl e
to Sheffield International on
January 24, 1996.

Thereafter, Eickneier
concocted a series of
transacti ons wher eby
Sheffield purported to
purchase software from a

busi ness operating as Heavy
Metal Software, TM which was
in fact the sole
proprietorship owned and
operated by Eickneier.
Sheffield purported to resell
the software to a U S
conpany called Frontier
Metal s, Inc., which also
owned and operated by

Ei cknmeier. The U.S. conpany,
Frontier Metals, Inc., was
not required to and therefore
did not pay GST. The result,
Sheffield was apparently
required to pay the GST to

Heavy Metal or Eickneier

ASAP Reporting Services Inc.
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while not collecting from
Frontier, thus generating the
input tax credits that were
being clainmed to support the
refunds to Sheffield. In
fact, no such software

exi sted, let al one was

pur chased or sol d.

No such software was

di scovered during the course
of the investigation and no
record of actual transactions
has been identified. No
software was paid for, nor
was any GST paid or collected
fromany party to these
fictitious transactions. The
only noney | ocated consistent
of GST refunds deposited into
Sheffield s bank account by
Canada Revenue Agency. The
majority of the refund
cheques were deposited into
Sheffield at the Bank of Nova

Scotia at 44 King Street West

ASAP Reporting Services Inc.
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in Toronto and was
distributed into other
accounts controlled by

Ei cknmei er. Much of the noney
appears to have nade its way
to U.S. conpanies and
eventually to the benefit of
Jawor and Ei ckneier who were
operati ng businesses in the
United States, which were in
need of cash infusions.

In April of 2000, Sheffield's
GST returns for the period
endi ng February 29, 2 000, was
selected for audit.

Sheffield was claimng a
refund of $117,419.76. M.
Ashi sh pPatel was assigned the
audit. The CRA conputer
system identified the contact
person at Sheffield as Pat
Irvine. In fact, the nane
appears in many GST returns
filed by Sheffield as the

contact person. There was no

ASAP Reporting Services Inc.
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Pat Irvine at Sheffield.

Ei cknei er provided that nane
so that he could identify any
calls for Pat Irvine as being
fromCRA in relation to GST.
Oiginally, the contact
person had been Halina Jawor;
however, after the audit of
Sheffield s first refund
claim the CRA was given the
fictitious nane of Pat Irvine
as his contact person.

April 6, 2000, M. Patel
called Sheffield and left a
message for Pat Irvine to
call. On April 7, he
received a call fromthe
person who he believed to be
Pat Irvine. M. Patel agreed
to provide M. Irvine with a
[ist of information and
docunment ati on required.

On April 11, 2000, Patel
wote to Irvine that the

Sheffield request to

ASAP Reporting Services Inc.
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information to "process your
GST/HST refund claim”

On April 12, 2000, M. Patel
received a response by
facsimle from Sheffield
International. Thereafter,
M. Patel attenpted to set up
a neeting wth the
representative of Sheffield
I nt ernati onal by exchangi ng
voi ce nessages with M.

Ei ckneier. It was April 17,
2000 when he received a cal
froma person who identified
hi nsel f as Ei ckneier, who
told himthat they were
trying to gather information
for the neeting. On Apri

18, 2000, Eickneier called
Patel and suggested to neet
himon May 8, 2000.

On May 8, 2000, Patel net
with M. Eickneier at
Sheffield International's

office on University Avenue

ASAP Reporting Services Inc.
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in Toronto. Eickneier told
him First, Sheffield buys
and resells conputer software
via e-mail to the United
States and custoner Frontier
Metal s in Amherst New YorKk.
This has been its only
custonmer since 1996 when
Sheffield Internationa
shifted fromneta
distribution to software

di stribution.

Second, no export
docunmentation exists or is
required to be filed with
Canada custons.

Third, that there is no cash
records which can confirmthe
export sale. Eickneier that
said he goes to the United
States to pick up the cash,
no cheque is issued, and
invests all the noney that he
receives in USA for Sheffield

International.

ASAP Reporting Services Inc.
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Ei cknei er could not provide
any records of those
transactions and had no idea
why investnents did not
appear on the financi al
statenments that he had
provided. He said that he
woul d ook into the matter.
Next, Eickneier said that the
person in New York from whom
he picks up the cash, |eases
the software to busi nesses
and receives periodic
paynments which he then gives
to Eickneier. In addition,

Ei ckneier told him that
Sheffield purchases the
software froma single
supplier, Peter A. Eickmeier,
a sole proprietor, and has
done so fromthe outset, that
there was no cancelled
cheques for their transaction
as a supplier. Peter A

Ei cknei er had not been paid

ASAP Reporting Services Inc.
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due in return to the fact
that the custoner had not
paid for the software; that
the supplier's address is a
post office box; that

Ei cknei er expl ai ned and he
descri bed the nature of the
busi ness as a netal supplier.
And his correspondence was he
does not believe the business
could be described as a
software reseller until the
noney has been fully

recei ved.

He al so expl ai ned that
Sheffield International
shifted from neta

di stribution to consuner

sof tware because the owner of
Sheffield, Jawor, filed for
personal bankruptcy in the
United States. He expl ai ned
that the nane Pat Irvine was
used as a contact person to

the CRA as a code to identify

ASAP Reporting Services Inc.
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calls from the CRA regarding
GST refund matters. He
conceded that no such person
exist in the relation to
Sheffield International. M.
Patel requested sale and
purchase invoices to
substanti ate the
transactions. Ei ckneier
could only produce a single
sal e and purchase invoice.
He provided summary of sale
i nvoi ces, explained that the
i nvoi ces were conputer
gener at ed.

M. Patel confirned that the
supplier of the software,
Peter A. Eickneier, was not
and has not remtted any
amount to CRA reflecting any
t axabl e sal es of that
software. On May 15, 2000,
M. Patel called M.

Ei ckneier. M. Ei ckneier

stated that he can an

ASAP Reporting Services Inc.
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acknow edgenent of receipt
fromthe custoner, that there
was no cash recei pt vouchers
fromthe bank, but a copy of
a receipt fromthe custoner
is possible and that further
paynent can be by cashier
cheque instead of cash, that
he can provi de share
certificate for the U S

i nvestnents, that no export
docunent ati on exi sts since
none is required.

M . Ei cknei er acknow edged
that he is the supplier to
Sheffield International. He
clained to have filed all the
GST returns to the supplier
When asked to produce
remttance payments related
to those returns, he replied
that there were none as he
has not received any noney
from Sheffield International.

He was rem nded of his

ASAP Reporting Services Inc.
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obligations to calculate
remtted taxes owing at the
time and invoices issued. He
clainmed to be unaware of
that. He was told that M.
Patel would review the
manager with his manager,

that he would be receiving
correspondence by facsimle
requesting further

I nf ormat i on.

On May 23, M. Patel wote
Sheffield International

expl aining that the audit had
expanded to cover the period
June 1, 19 9 6 to February 29,
2000. He asked that a nunber
of books and records be

avai l abl e. On June 7, 2000,
M. Eicknmeier responded by
letter on behalf of Sheffield
I nternational. Anobngst other
things, he admtted that
Sheffield International had

no general |edgers at trial.

ASAP Reporting Services Inc.
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He described the software as
ori gi nating outside of Canada
and arrived via the Internet.
H s devel oper has not been

di scl osed. The capabilities
of the software was not
known. Sheffield

I nternational does not have
any brochures or marketing
information. There is no
trademark or copyright
agreements. The cost of the
software was based on the
gross of what price wll
maxi m ze profits.

A search of the bank records
of Sheffield International
confirnmed that during the
periods in question, there
were no deposits into the
bank account at the Bank of
Nova Scotia nmade by or on
behal f of Frontier Metals.
Paynments were nmade by

Frontier Metals to Sheffield

ASAP Reporting Services Inc.
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International's bank of
Montreal account, principally
to cover Sheffield
International's operating
expenses. Simlarly there
were no payments nade to
Sheffield Internationa
account for the purchase of
the software from Peter A

Ei cknei er or Heavy Metal.
Money was noving from
Sheffield to Frontier.

I n other words, the evidence
wi Il show that the noney was
flowng in the opposite
direction that one would
expect. The recipient of the
software, Frontier Metals, is
a New York conpany,

i ncorporated and controlled
by Peter Eickneier.

Therefore, the software was
sold by Peter A. Eickneier to
Sheffield International who

in turn sold to Frontier

ASAP Reporting Services Inc.
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Metals, Inc. No noney was
exchanged between these
entities. The only noney
received by any of these
entities in relation to the
sale of the software was
nmoney paid by the way of a
refund to Sheffield
I nternational by Canada
Revenue Agency.
This schene invol ved the
creation of docunentation
designed to create the
i npression of actual
commercial activity in the
absence of any actual sales
or purchases of any products.
Simlarly, Eickmeier's
representations to Patel were
false and m sleading to the
extent that they were
representing that there were
true commercial activities as
opposed to nere pretense of

commercial activity.

ASAP Reporting Services Inc.
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An exam nation of the bank
records of Sheffield
I nternational disclosed that
during the period in
question, nonies deposited
into these accounts were
transferred by cheques
conpl eted by Ei ckneier and
signed by Jawor to the
account of Frontier Metals
and fromthere, were
deposited as follows."
First of all, the first heading,
"The Conversion of Funds Into Cash or Untraceable
Fi nancial Vehicles.” | won't refer to the actual
anmount s.
Secondly, a category found
"Personal Paynents and Expenses Relating to
Ei ckmei er and Jawor." I won't refer to the
anmount s.
The third outlay was outlays
relating to the operation of Sheffield
I nt er nat i onal
And the fourth category was the

paynents related to corporations.

ASAP Reporting Services Inc.
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(613)

Al of these are found on page 63,

of Tab 5 of Exhibit R1.

“In April and May of 2000,
Peter Ei cknei er opened a bank
account at HSBC in Nassau,
Bahamas. On May 8, 2000, the
day he first met wwth M.
Patel, he transferred 330,000
U.S. dollars to that account
fromthe G tiBank account of
Rockwel | Design in Buffalo,
New York and the declaration
of source of funds dated
April 28, 2005 to HSBC.

Ei cknei er declared the funds
to be deposited were from
"busi ness earnings from

manuf acture and sale of netal
products."” Funds were
apparently transferred from
Nassau's accounts to accounts
in the United States. As of

today's date, this is the

ASAP Reporting Services Inc.
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date of the Agreed Statenent
of Facts, investigators have
been unable to ascertain how
much nmoney remains, either in
the United States, America or
el sewhere. The offence was
apparently particularly
notivated by a desire to
create businesses to create
wth Ms. Jawor's formner

employee."

And then it goes on in paragraph
the conpanies in which M.

Jawor m ght have an interest and

Ei ckneier in relation to

Ms. Jawor, in relation to her forner enploynent.

(613) 564-2727

Par agraph 21, page 66:

"Therefore, your Honour,

Peter Ei ckneier played a
central role in creating and
i npl enenting the schenme which
he pursued between August of
1995 and Septenber of 2001,
wher eby fal se, m sleading,

and fraudul ent GST returns

ASAP Reporting Services Inc.
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were filed on a nonthly basis
and CRA auditors were

del i berately m sl ead. Fal se
clains totaling $5, 206, 889. 88
were made, and a total of
$3,289,112.87 in refunds were
i ssued, none of which has
been recovered.

Those are the facts upon
which the Crown relies on in
support of guilty.

THE COURT: M. Eickneier,
you have had an opportunity
to hear the facts read out.
And then | understand you' ve
had an opportunity to view
this docunment before this
nmorni ng. Are those facts
essentially correct, sir?

MR. EI CKMEI ER:  Yes.

THE COURT: Thank you. So on
the basis of these facts, M.
Ei ckneier, you will be found
guilty of count 1 as set out

in the indictnent and the

ASAP Reporting Services Inc.
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conviction will be
regi stered."

The transcript continues on for a
page and a half and is then concl uded.

This record speaks for itself and
the facts as alleged were agreed to by Peter
Ei ckneier, the principal and operating m nd of
Sheffield International Corporation, the appellant.

There are additional facts which are not really
di sputed by Peter Eickneier, but |'ve reviewed the
essence of the facts which are before the Tax Court
of Canada, and | don't nean to have to go any
further.

What | have before nme is basically
the following: First of all, the assunptions that
the Mnister of National Revenue found in the reply
9 and 10 of the reply.

Secondly, the evidence of M.
Msiak. And in particular, Exhibit R, which we
reviewed in detail wth himin terns of the flow of
funds as between M. Eickneier, Sheffield
I nternational Corporation, Frontier, and others.

And finally, nunber three, the
evi dence of Peter Eickneier.

M. Eickneier, when he was givVving

ASAP Reporting Services Inc.
(613) 564-2727 (416) 861-8720



© 0o N oo o A~ w N

N N N N NN R B PR R PR R R R R
g A W N P O © O N O O A W N L O

42

hi s evidence, was candid when he had to be. But
not so candid in other points which required
frankness and honesty, especially given the
crimnal proceedings that he had participated in
in which he admtted the whole of the transactions
involving the nmetal and the software were
fraudul ent for the sole purpose of defrauding the
Government of Canada via GST rebate clains.

The credibility of M. Ei ckneier
is inmportant to the appellant's case. Nunber one,
M. Eickneier, on behalf of Sheffield Internationa
Corporation, suggesting that so long as an
agreenent is entered into, there is a deened
supply. And even if the agreenent is not
fraudul ent and not a bona fide agreenent, the
appellant is still entitled to input tax credits.
To present this argunent and to really believe it
goes to the heart of the person's credibility.

What Peter Eickneier is saying is "Fraud is okay to
support a cl aim agai nst the Governnent of Canada.”
And this is even after he pled guilty to the

of fence described and proclai med renorse and was
sent enced.

| find this viewtotally

incredible, totally incredible, especially froma

ASAP Reporting Services Inc.
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person who was a |awer in a previous life.

Nunber two, | did not find M.

Ei ckneier particularly truthful. He now finds
excuses as to why he agreed to the Agreed Statenent
of Facts in the crimnal proceedings. He felt
extorted by the judge because of the possible

maxi mum sentence he faces. The record, as |

I ndi cate, does not support this view, in ny view
and in any nmanner what soever.

M. Eickneier is a lawer. He
consulted with | egal counsel before agreeing to the
pl ea bargain, yet he nade the plea bargain. He
clained renorse at the sentencing hearing. M.

Ei ckneier strikes nme as a person who will say
anything at any particular point in tine to get out
of a particularly unfavorable situation. And this
is also shown in his comunications with CRA
referred to earlier.

Nunber three, in giving his
evi dence, M. Eickneier has a problem focusing on
the question presented, even fromhis own counsel.
He wandered; he ranbled; he appeared confused on
occasion in giving his evidence because he was only
wanting to |look at what he thought was an

interpretation of the Excise Tax Act according to

ASAP Reporting Services Inc.
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sonme dictionary. He nmade outrageous comments such
as the judge dealing with his prelimnary hearing
was just taking dictation in the course of the
prelimnary hearing from the prosecutor

Nunber four, M. Eickneier
participated in a transaction whereby he was buying
software froma M. Singh, no identity. No records
were processed in $1 mllion paid to himand M.
Singh didn't want a recei pt and dropped the price
because to avoid tax on the software and so on.

Al so, the person at the other end
of the entire transaction, Singh 2, supposedly sold
the software and |licensed the software or entered
into licence arrangenments for it. No docunents,
didn't know who this fellow was, no noney received,
all for a fellow who worked for a conpany of which
he was the sole sharehol der, director, or officer.

| shouldn't say "no noney received" because he
purports to have received cash in an envel ope,
stuffed in a mailbox. Alnost |ike Watergate.

Nunber five, the whole series of
transactions, that is the software transactions
fromSingh 1 to M. Eickneier purchasing the
software, to selling it to Sheffield and never

getting paynent, to Sheffield then giving it to

ASAP Reporting Services Inc.
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frontier without getting paynent, frontier then
havi ng an enpl oyee, Singh 2, licensing the product.
Al'l of these entities basically controlled in
person by M. Eickneier. And that's assum ng that
M. Singh 1 and 2 even existed. | don't believe

t hey exi st ed.

In terms of the netal transaction,
all that happened in the nmetal transaction was the
noney sinply went around in a circle fromthe
original Patriot, right back to Patriot, all
basically in one day. And as the reply shows and
specifically pleaded, to which there has been no
evi dence to show ot herwi se, the netal was
eventually returned to Patriot.

Number six, M. Eickmeier's
denmeanor in Court did not inpress ne. He was not
focused on the facts, but like a |awer, he was
| ooking for that one argunent, that one narrow
interpretation in Section 133 of the Excise Tax Act
t hat was going to be his pot of gold. He pl eaded
i gnorance of the facts that he should have known
about, in particular, M. Singh 1 and M. Singh 2
and Patriot's involvenent in the netal deal.

Nunmber 7, M. Eickneier avoided

contact with CRA using a false identity as a

ASAP Reporting Services Inc.
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| awyer. And as a | awer, he should have known that
deception is not the way to go. He perpetrated
this deception even with CRA in order to avoid
contact with CRA and sel ectively discuss whatever
matters he nmay have wanted to talk to them

Having said all that, and | could
go into nore detail, | did not find M. Ei ckneier
credible at all. And | totally discount his
evi dence, except where it is confirnmed by
i ndependent docunents or other evidence.

The appellant has the burden to
prove that the Mnister's assunptions of facts are
wong. And this, | think in this particular case,
woul d turn largely on the credibility of any
evi dence the appellant presents that the
transactions occurred were commercial activity and
were not a sham

In a case called orly Autonobiles
Inc. v. Canada, 2004 TCC 86, this is a |leading
course case where the court had to consider whether
a GST registrant was indeed eligible for ITCs or
the transactions were nerely part of a shamto
fraudul ently obtain net tax refunds.

In reaffirmng Associ ate Chief

Justice Bowman's, as he then was, decision, the

ASAP Reporting Services Inc.
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Federal Court of Appeal wth Justice Létourneau,
speaking for hinself, Justice Nadon and Justice
Pel | eti er enphasi zed that the appellant had failed
to neet the burden to prove a transaction of bona
fide purposes.
"The appellant skilfully
contends that the M nister
has failed to prove that the
GST has not been paid for
each and every one of the 307
cars in litigation. The
Mnister, it is alleged, has
also failed to prove that in
each and every case of a
purchase the suns that
appeared on the contracts as
GST were returned to the
appel lant. As we just said,
the burden was on the
appel l ant to rebut the
M nister's assunptions to
that effect.
In the course of all these
transactions, the appell ant

made numerous payments to

ASAP Reporting Services Inc.
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third parties anmounting to at
| east three mllion dollars.
It is astonishing that it
could not say or would not
know who these third parties
were to whom it was giving
t hese substantial suns and
payi ng the GST. It did not
call at the hearing any of
these third parties. It
woul d not even inquire who
t hese conpanies were to whom
t hey were paying GST rather
than to the alleged vendors
or suppliers.”

Does that sound famliar with
respect to the answers M. Eickneier gave the
Crown, M. Bartleman, when he inquired as to Singh
1 and Singh 2 and the adverse inferences that he
requested that should be drawn. Where were these
ot her w tnesses?

Did Sheffield engage in commerci al
activities as defined in Section 123 of the Excise
Tax Act during the periods in question, and if so,

is GST paid or payable in relation to these

ASAP Reporting Services Inc.
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activities? | refer to the defined commercia
activities in Section 274, the definition of tax
benefit, tax consequences, and transactions. Wat
the appellant needs to do is denonstrate that the
commercial transactions were genui ne and not
undertaken primarily to obtain net tax refunds.

And the relevant section is simlar to the sections
of the GARR rules in the Incone Tax Act. Section
274 of the Excise Tax Act specifically requires
that all transactions be for bona fide purposes;

ot herwi se, they're considered avoi dance
transactions and the tax benefits are denied. And
| refer you to Section 274 of the Excise Tax Act in
detail.

Now, the Suprene Court of Canada
test for the shamdoctrine is well known. [It's in
the Canada Trustco Conpany v. Canada. And |I'm not
going to refer to that anynore, other than I am
going to refer to the Stubart case referred to by
M. Bartleman at Tab 1 in his authorities. Tab 1
of his authorities is a case called 2529-195 Quebec
Inc. v. Canada, decision of the Federal Court of
Appeal , 2009 DCT 5023. And in that particul ar
case, reference was made to the Stubart deci sion,

par agraph 57. 'l read it as follows:

ASAP Reporting Services Inc.
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However, courts have always felt
aut hori zed to intervene when confronted w th what
can properly be labelled as a sham The classic
definition of "sham is that fornulated by Lord
Di pl ock in Snook, supra, and reiterated by the
Suprene Court on a nunber of occasions since. In
Stubart Investnents Ltd. v. The Queen, Estey J.

said the follow ng (page 545):

Thi s expression cones to

us from decisions in the

United Kingdom and it has

been generally taken to nean

(but not wi thout anbiguity)
transaction conducted with

el ement of deceit so as to

a

an

create an illusion cal cul at ed

to lead the tax collector
away from the taxpayer or t
true nature of the
transaction; or, sinple

decepti on whereby the

he

t axpayer creates a facade of

reality quite different from

the disguised reality.”

And al so, this particular test,

ASAP Reporting Services Inc.
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don't know if it was qualified, it was further

expanded upon in Antle v. Canada, 2010 DTC 5172.

That deci sion, paragraph 20, the court stated as

follows -- the Federal Court of Appeal if |'m not

m st aken:
"In so holding, the Tax Court
j udge m sconstrued the notion
of intentional deception in
the context of a sham The
required intent or state of
mnd is not equivalent to
mens rea and need not go so
far as to give rise to what
is known at common | aw as the
tort of deceit. It suffices
that parties to a transaction
present it as being different
fromwhat they know it to be.
That is precisely what the
Tax Court judge found."

As in the Orly case, the appell ant
nmust overcone the Mnister's assunptions that no
GST was ever paid or payable and that the sales and
purchases were not shanms. Section 274 of the

Excise Tax Act is quite decisive. The Excise Tax

ASAP Reporting Services Inc.
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Act cannot be used to obtain tax benefits unless

the transactions are for bona fide purposes,

peri od. As enphasi zed by the Federal Court of

Appeal in affirmng the Tax Court of Canada's

decision in Oly, quote paragraph 26:
"I'n addition, we agree with
the A.C.J. that where the
transaction upon which the
claimfor ITCs is asserted is
a sham and the noney
purportedly paid as GST is
never paid or is rerouted
back to the clai mant, that
cl ai mant cannot base a claim
for 1TCs on the fact that the
tax has become payabl e. The
A.C.J. found on the basis of
the evidence that the
appel l ant was involved in a
sham of this kind. The Act
and the Regul ations were
devi sed for bona fide
transacti ons between bona
fide busi nessnen. They were

never intended to enable
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participants in a sham
involving fictitious
transactions to doubly
benefit fromit by
successfully claimng input
credits on a tax payable.”

To succeed, then, the appellant
will have to show that the ITCs were clained as
genui ne transactions as defined under particul ar
sections of the Act. And the relevant section for
| TCs and the Excise Tax Act are Section 169.

Now, the appellant had nade sone
creative argunents with respect to the
interpretations and definitions of business,
commercial activity, person, personal property,
sal e under Section 123 or undertaking, but the
burden of the appellants is to prove that the
transaction were for bona fide commercial purposes
and do not fall under the sham doctrine as
outlined. This would require proper evidence of
GST paid in true sales in a conmercial context.
The appel |l ant woul d suggest the GST funds were
reinvested into a business of M. Eickneier and
paid for sone of his living expenses. And these

subm ssions do nothing for his case and do not
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address the crux of the legal issues at hand. Wre
the transactions genuine comercial activity?

Al so equal ly unsatisfying, as far
as I'mconcerned, are the appellant's suggestions
to M. Eicknmeier that he nmade supplies to Sheffield
are deened by section 141.1(2) to be supplies nmade
in the course of comercial activities. This
section is irrelevant if it's found that the
transactions were not for bona fide purposes.

Now, |'ve already reviewed the
evidence in considerable detail. And | reiterate
sone of the respondent's subm ssions in closing.

W have a difficulty plea here by M. Eickneier

M. Eicknmeier was the controlling mnd of Sheffield
I nternational Corporation. He used a fake nane for
contact purposes wth CRA.  Wuld a normal bona
fide commercial enterprise carry out a conmercia
transaction in this way? | cannot inmagine in ny

w | dest dreans or nightrmares any bona fide

organi zation carrying out a comrercial transaction
inthis way, not if it was to be bona fide, not if
it was to be truly comerci al .

There is nothing in this series of
transacti ons which give nme any confidence

what soever that this transaction was a truly bona
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fide commercial nature. Not Sheffield

I nternational, not Frontier, not M. Eickmeier's
conduct, nothing. Did the goods even exist? In
the netal transaction, they likely existed. But
the noney went around in a circle right back to
Patriot, and the reply states the netals go right
back to Patriot, so it's as if the netals didn't
even exist in the first place because they went
ri ght back whence they came.

In terns of software, no. | don't
think that the evidence shows that the software
existed. There was nothing in the evidence as far
as | can assess that that they existed, except what
M. Eicknmeier had said. And he didn't even know
what the software purported to do. There was no
records of the software, no paperwork, nothing.

And you al ways cone back in a
transaction of this nature and you ask the
questi on: Fol | ow the noney. Fol | ow the noney.
Fol |l ow t he noney. And when you follow the noney,
it cones right back to where it was in the first
pl ace, M. Eickneier, right through the whole
transactions. And this was all done for the sole
pur pose of defrauding the Governnent of Canada; the

transaction was not commercial in nature. They
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were not bona fide. The transactions were a sham
Put quite sinply, Sheffield International
Corporation was not entitled to the net tax refund.
The transactions were shans. They do not qualify
as a bona fide transaction, and the appeal is
di sm ssed

Now et nme turn to the gross
negligent penalties. The issue with respect to
gross negligence penalties is basically the
penalties would be inposed if there were false
statenents or adm ssions were made know ngly or
under circunstances anounting to gross negligences.
Gven that the ITCs were received as a part of a
sham organi zed fraudulently to obtain net tax
refunds, | amof the view that gross negligent
penalties are clearly appropriate.

The Federal Court of Appeal in
Lacroi x v. Canada, 2008 FCA 2401, enphasized that
the burden is on the Mnister to prove that
penal ti es shoul d be inposed. | believe that the
respondent did provide sufficient evidence and nore
than sufficient evidence to prove that the false
GST returns were filed to the know edge and under
ci rcunstances anounting to gross negligence.

| n paragraph 28 of the Lacroix
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deci sion, the court stated in part when they were
gquoting Farm Busi ness Consultants Inc. v. Her
Maj esty the Queen, Judge Bowran, as he then was:

A court nust be extrenely cautious
in sanctioning the inposition of penalties under
subsection 163(2). Conduct that warrants reopening
a statute-barred year does not automatically
justify a penalty and the routine inposition of
penalties by the Mnister is to be discouraged..
Moreover, where a penalty is inposed under
subsection 163 (2) although a civil standard of
proof is required, if a taxpayer's conduct is
consistent wwth two viable and reasonabl e
hypot heses, one justifying the penalty and one not,
the benefit of the doubt nust be given to the
taxpayer and the penalty nust be deleted...

In the circunstances of this case,
| do not find that there were two viable and
reasonabl e hypot heses. What | find is one viable
and reasonabl e hypot hesi s. Peter Ei cknei er was
going to defraud the Governnment of Canada through
what ever vehicles he had to use, including
Sheffield International Corporation. And Sheffield
I nternati onal Corporation, through the m nd of

Peter Eickneier, knowingly and with deceit, took
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all steps that it could in order to fraudul ent
obtain funds fromthe Governnent of Canada.
| also refer the parties to Can- Am
Realty Limted v. the Queen, 94 DTC 6069, which
described the type of conduct that would be
required to support gross negligence as exceptiona
and a flagrant conduct. In Venne v. HWVQ, 84 DIC
6247, the decision of M. Justice Strayer described
gross negligence as follows:
"Wth respect to the
possibility of gross
negl i gence, | have with sone
difficulty come to the
conclusion that this has not
been established either.
'@ oss negligence' mnust be
taken to involve greater
negl ect than sinply a failure
to use reasonable care. It
must involve a high degree of
negl i gence tantanmount to
intentional acting, an
indifference as to whet her
the law is conplied wth or

not. | do not find that high
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degree of negligence in
connection wth the

m sstatenents of business
income."

Here, gentlenen, | find, based
upon the evidence before ne and the facts, that
there was a hi gh degree of negligence tantanount to
intentional acting and an indifference as to
whet her or not the lawis conplied with or not.

And this is clearly enunciated through the evidence
of Peter Eickneier as corroborated by the other
research and docunmentation and evidence put forth
by the respondent.

Did the corporation know ngly or
in circunstances anmounting to gross negligence file
returns with respect to failed false statenents and
adm ssions? Having found that the transactions are
i ndeed shanms in the manner described, it is
difficult to conceive how the appellant could
succeed in the appeal on the gross negligence
penal ties.

An additional issue that m ght
arise is subsection 327(3) of the Excise Tax Act,
bars penalties inposed in this case when a person

has been convicted of an offence under Section 327.
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Il won't refer to the section nore. Subsection
327(3) is not relevant. M. Eickneier was

convi cted under the provision. Sheffield

I nternational Corporation was a separate corporate
entity has no such conviction, and as a result that
particular provision is of no help.

So | also allow the gross
negl i gence penalties and up hold the gross
negl i gence penalties as assessed by the Mnister

Now, gentlenen, as to costs. M.
Pelletier, the Crom wants ne to fix costs. | am
inclined to fix costs. There's no need ne going
hone and having the costs taxed sonewhere else. So
| mght as well nake the decision here today, or |
can cone back. Do you want time to nmake
subm ssions on costs, or are you pretty well
decided all you have to say?

MR, PELLETIER  No, thank you,
your Honour.

ASSOCI ATE CHI EF JUSTI CE ROSSI TER:

Under the general procedure rules, Rule 147 states
as follows:

(1) The Court may determ ne the
amount of the costs of all parties involved in any

proceeding, the allocation of those costs and the
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persons required to pay them

(2) Costs may be awarded to or
agai nst the Crown.

(3 In exercising its
di scretionary power pursuant to subsection (1) the
Court may consi der

(a) the result of the proceeding

(b) the anounts in issue

(c) the inportance of the issues

(d) any offer of settlenment nade
in witing

(e) the volunme of work

(f) the conplexity of the issues

(g0 the conduct of any party that
tended to shorten or to |engthen unnecessarily the
duration of the proceedi ng

(h) the denial or the neglect or
refusal of any party to admt anything that should
have been admtted

(i) whether any stage in the
proceedi ngs was

(i) i nproper, vexatious, or
unnecessary, or

(ii) taken through negligence,

m st ake or excessive caution

ASAP Reporting Services Inc.

(613) 564-2727 (416) 861-8720



© 00 N oo o A w N e

I T
oo N o o0 A W N B O

19
20
21
22
23
24
25

62

(j) any other matter relevant to
t he question of costs.
M. Bartleman, was there any
offers of settlenment in witing?
MR, BARTLEMAN: No, your Honour
ASSOCI ATE CH EF JUSTI CE ROSSI TER
M. Pelletier, was there any offers of settlenent
in witing?
MR. PELLETIER: No, your Honour.
ASSCCI ATE CHI EF JUSTI CE ROSSI TER
M. Bartleman, you allege that there was any
conduct that would have tended to shorten or
| engt hen unnecessarily the duration of the
proceedi ngs?
MR. BARTLEMAN:. Yes, your Honour
In cross-exam nation | repeatedly had to refer M.
Ei cknei er back to the answers he gave under
undertaking. | give an exanple where he --
ASSOCI ATE CHI EF JUSTI CE ROSSI TER:
Ot her than that?
MR. BARTLEMAN:  Your Honour, there
was the nmotion which | had to grant to have M.
Ei cknmei er renoved as counsel of record in this
matter. M. Eickneier had filed a notice of

hearing prematurely. | submt that M. Eickmeier's
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conduct while he was still representing the conpany
tended to prolong the proceeding.

ASSCCI ATE CH EF JUSTI CE ROSSI TER

M. Pelletier, was there any conduct by any party
that tended to shorten or |engthen unnecessarily
the duration of the proceedings?

MR. PELLETIER  The only thing
note, your Honour, was that it was start in
informal procedure.

ASSCCI ATE CH EF JUSTI CE ROSSI TER

In the informal?

MR. PELLETIER | apol ogize -- and
the Mnister brought it to general procedure.

ASSCCI ATE CH EF JUSTI CE ROSSI TER

Yes. The denial or neglect or refusal of any
party to admt anything that should have been
admtted, M. Bartleman? Ws there anything of
that nature other than the appeal itself?

MR. BARTLEMAN:.  Your Honour, in
light of the fact of M. Eickmeier's guilty plea, |
submt that all facts should have been admtted
forthwith.

ASSOCI ATE CHI EF JUSTI CE ROSSI TER

M. Pelletier?

MR. PELLETI ER No subm ssi on.
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ASSOCI ATE CH EF JUSTI CE ROSSI TER:
Was there any steps, M. Bartleman, in your mnd,
that were at any stage which were inproper,
vexati ous or unnecessary or taken through
negl i gence, m stake or excess of caution?

MR. BARTLEMAN:  Sorry, your
Honour ?

ASSOCI ATE CH EF JUSTI CE ROSSI TER:

Were there any stage in the proceedings that were

i nproper, vexatious, or unnecessary or taken
t hrough negligence, m stake or excess of caution?

MR. BARTLEMAN: And again, | refer
your Honour to not the first bunp up notion, but
the second notion. M predecessor in the file, M.
Diana Aird, | believe, was the one who bunped it
fromthe informal to the general, but at that
stage, M. Eickneier was not renoved as counsel of
record. | had to bring a second notion to have M.
Ei cknei er renmoved.

ASSOCI ATE CHI EF JUSTI CE ROSSI TER:
M. Pelletier? You want to respond to that?
Anyt hi ng?

MR, PELLETIER  Just that the
first notion was unsuccessful, your Honour, for

renoving M. Eickneier.
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ASSOCI ATE CH EF JUSTI CE ROSSI TER
Okay. Considering the general principles under
Rule 147, first of all, the result of the
proceedi ngs, the respondent has been totally and
conpl etely successful in all aspects of the appeal.

Nunber two, the anpunts in issue.

The amounts in issue here are quite significant,

staggeri ng when you consider the level of the fraud
and the deceit which occurred on this particul ar
file, over $3.2 million, none of which has been
recover ed.

The inportance of the issues.
Every time a case conmes before the Court, the
issues are inportant to the parties. That always
goes wi thout saying. But in sone cases, the issues
are nore inportant than sinply to the parties. In
a case of this nature, where you had the nmagnitude
of the sham which occurred, the fact that nonies
were paid out fromthe Government of Canada, the
fact that none of these monies were basically
recovered and doesn't appear -- | don't know if
there's any hope of ever recovering them --
certainly would indicate that this case is of
trenmendous inportance to indicate the significance

that the Court attaches to cases of this nature and
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the frauds that are conmmtted upon the CGovernnent
of Canada when there was a m sapplication and

i ntentional abuse of the provisions of the various
acts, including the Excise Tax Act.

The volume of the work on the
file. | think that given the nature of the
transaction, given the flow of the funds, | think
t here was considerabl e anmount of volune of work has
gone into this file, separate and apart fromthe
prosecutorial aspect of M. Eickneier in his
prosecuti on.

The conplexity of the issues. The
i ssues could be conplex in the terns the facts were
fairly conplex, but the issue itself was fairly
straightforward and sinple fromthat point of view

The conduct of any party that
tended to shorten or |engthen unnecessarily the
duration of the proceedings. | think that M.

Pell etier made the proceedi ngs shorter than they

ot herwi se would by the way he handled the case and
he's to be commended in that regard. | think that
the only way that it could have been shortened
earlier is if that nothing -- is if there was
basically adm ssion right fromthe front, and there

was just a question as to the question that M.
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Ei cknmei er wanted answered in the first place, that
was the interpretation he wanted to give Section
133.

Havi ng considered all of those
factors, in particular the inportance of this case
to the Court and to the public at large, | think
that the proposed costs as presented by the
respondent is fair and reasonable, and I would fix
costs in the anmount of $10, 000, payable forthwth.

Ckay, gentlenen. M. Pelletier,
do you have any questions?

MR, PELLETIER  No, your Honour.
Thank you.

ASSCCI ATE CHI EF JUSTI CE ROSSI TER
Thank you, gentlenmen, for a well argued case, done
in a professional manner. The Court al ways
appreci ates that.

Whereupon the Oral Reasons for Decision

concluded at 2:34 p.m
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